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HANDLING THE COMMERC I|AL
TRUCK CRASH CASE

By Mike Davis

Large commercial trucks account for a disproportionate percentage of the injuries
and dedts occurring on American roadways. The Federal Motor Carrier Safety
Administration (FMCSA) conducted study in which it gathered data from crashes
involving large trucks between 20@hd2003. The FMCSAreportedthat during the
33month study period,here were approximately 141,000 fatal or injury causing
crashes involving large trucks FEDERAL MOTOR CARRIER SAFETY ADMINISTRATION,
REPORT TO CONGRESS ON THELARGE TRUCK CRASH CAUSATION STuDY (2005),

http://ai.fmcsa.dot.gov/ltccs/data/documents/reportcongress_11 .054mtfording to

theF M C S Adpart two-thirds of the crashes caused by large trucks were attributable
to eithert he tr uck dr i v er a poteritia icrash ristas at resultrofe ¢ o0 g n
i nattenti on, di straction or f a-makingsech t o o b
asdriving too fast for conditions, following too closely, misjudging the speed of other
vehicles or making incorrect assumpsaboutheo t h e r dr i Mdeat®sAnacti o
estimated 60% of the crashes caused by large tneskdted from one afwvo types of
drivingfailured dr i vi ng out side the truckoésldproper
at 13.

Unfortunately, whena large truck collides with a passenger vehicle, the
passenger vehicle loses. In fatal crashes involving a large truck and a passenger vehicle,
the persons Kkilled or injured are usually the occupants of the passenger vehicle.

Occupants of passenger vebs are twelve times more likely to be killed than the

. Large truck was defined as a truck with a gross vehicle weight rating greater than 10,000 pounds.
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occupants of the large truckeDERAL MOTOR CARRIER SAFETY ADMINISTRATION, LARGE

TRUCK AND Bus CRrAsH FacTs 2007 58 (2009), http://www.fmcsa.dot.gov/facts

research/researd¢bchnology/report/200ET-BCFs.pdf In 2007 there were4,190 fatal

crashes involving large trucks in the United States, resulting in 4,808 fajaditiat 4,
and58,043 norfatal, injury-causing crashes, resulting in 86,245 injuriés. at 10. In

this same period, buses were responsible for 277 fatal crashes, resulting in 322 deaths,
id. at 26, and another 7,130 injucausing crashes, resulting in 16,237 injuriéd. at

27.

Texas has the dubious distinction of leading the nation in trucking injuries and
deaths. In 20Q7there were421 fatal crashes in Texas, resulting in 493 deaths, and
6,955 injury crashes, resulting in 10,257 injurikes.at 3536. T e x 24930deaths in
truck wrecks account for over 10% of the fatalities suffered in truck wrecks entire
countryin 2007 and are over 3bhigher than theaumber ofdeathsfrom truckwrecks
reported by the state that had the nexXtighestfatality rate from truck crashés
California. Id. at 36.

TRUCK CRASHES DIFFER FROM CAR CRASHES.

In addition to the increased severity of injury when a vehicle weighing tens of
thousands of pouna®llides witha vehicle weighingnly a few thousangounds, truck
wrecks differ from car wecks in several othaignificantrespects. Trucking companies
and truckers are controlled by an extensive framework of federal and state regulation
and as a general rule, trucking companies and truckers are in violation of these
regulations every dayTruck wreck casealso requiranuch more investigation intihe

prewreck conducto f bot h t he truck dri ver and t
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training,and the condition of the vehicle than would ordinarily be involved in a routine

car wreck case. laddition, there are critical, tirgensitive aspects to investigation and

discovery in truck crash cases that require prompt attention and thorough investigation.
On the whole, handling a truck crash caséaismore complicated and more

expensive than Imaling a routine car wreck case. The flip side, however, is that most

truck crash cases present opportunities for enhanced damages. The focus in a truck

crash case is at least as much on the culpability of the trucking company as the

immediate driving coduct of the truck driver that caused the wreck. The focus is also
as much,if not more, on prenreck misbehavior as it is on the driG&immediate
wreck-causing negligence. ol'the extent possibleheé goal should be to develop
egregious facts, repeatetblations of the Federal Motor Carrier Safety Regulations

(FMCSR), and/or lack of supervision or oversight by the trucking company employer.

Much of the investigation and discovery in a truck crash case is directed toward these

issues because it is thl@eat of punitive damages or enhanced compensatory damages
that give truck crash cases their increased value.

THE REGULATORY FRAME WORK

Since much of the focus in truck crash cases is on the applicable federal and state

regulations, it is appropriate todia any discussion of handling trucking cases with a
review of the applicable regulations. The Federal Motor Carrier Safety Administration
(FMCSA), the US. Depart ment of Transportationos
regulating intergate trucking, ha promulgated a comprehensive regulatory scheme to
governinterstate trucking. Most trucking casesolve an analysis of the trucking

compang and drivero6s compliance with these
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The starting point in the analysis is the extent to whiehRideral Motor Carrier
Safety Regulations (FMCSR) apply to a particular truck or trucking company. The
FMCSR apply to carriers involved in interstate commerce. Interstate commerce
involves situations in which the vehicle, its passengers, or its camgs @tate
boundaries oit is intendedthat thevehicle, passengers or cargmss state boundaries.
State of Texas v. United Stagt866 F.2d 1546, 1556 (5th Cir. 1989nterstate carriers
must comply with the FMCSR and federal operating authority rules. In addition,
interstate carriers are subject to any state regulations not incompatible with the FMCSR.

Intrastate commerce inwas trade, traffic, or transportation within a single state.
Intrastate carriers, however, are not immune from the FMCSR. Most states have simply
adopted the FMCSR as part of their own regulatory framework. Texas has adopted
most of the FMCSR.The Texa Transportation Code authorizes theector of the
Texas Department of Public Safety to adopt rules regulating the operation of
commercial motor vehiclesTEX. TRANSP. CODE § 644.051 The Director hasadoped
the FMCSR with a few exceptions and a few modifications of definiti@ee37 TEX.

ADMIN. CoDE 8 4.11@. These rul es apply t o nal |l mo \
interstate and intrastate, over the streets and highways of thi® sBt@Ex. ADMIN.

CoDE §4.11(b)(3. The FMCSR control interstate commercial vehiclesile the rules

adopted by thd®irector of the Texas Department of Public Safety control commercial
vehicles operated solely intrastatEex. TRANSP. CODE § 644.0026).

A ficommercial motor vehiceused totransport persons or property in interstate
commercas defined bythe FMCSRas:

Any seltpropelled or towed motor vehicle used on a highway in interstate
commerce tdransport passengers or property when the vehicle

-4-
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1)

2)

3)

4)

49 C.F.R. 890.5

Has a gross vehicle weight rating or gross combination
weight rating, or gross vehicle weight or gross combination
weight of 4,536 kg (10,001 pounds) or more, whichever is
greater; or

Is designed or used transport more than eight passengers
(including the driver) for compensation; or

Is designed to transport more than 15 passengers, including
the driver, and is not used to transport passengers for
compensation; or

Is used in transporting material foungt the Secretary of
Transportation to be hazardous under 49 U.§.8103 and
transported in a quantity requiring pladiag.

Commercial motor vehicles operated solely intrastaleeias are defined as:

1)

2)

3)

4)

vehicle or a combination of vehicles with an actual gross
weight, a registexd gross weight, or a gross weight rating in
excess of 26,000 pounds when operating intrastate;

a farm vehicle or combination of farm vehicles with an
actual gross weight, a registd gross weight, or a gross
weight rating of 48,000 pounds or more when operating
intrastate;

a vehicle designed or used to transport more than 15
passeagers, including the driver; or

a vehicle transporting hazardous material reqing a
placard.

37Tex. ADMIN. CoDE §4.11(c)(1). Intrastate commercial motor vehictbat fall

within this definitionare governed by the FMCSRubject to certain exemptions:or

example,Texas exemptsertain vehicles used in oil or water well semvizor drilling,

mobile cranes, vehicles transporting cottonse@dconcrete pumpf&om compliance

with the FMCSR 37Tex. ADMIN. CODE 8§4.12(a)(1). In additionas will be discussed

further below,Texas applies different hasof-service rules to intstate drivers.
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Interstate motor carriers are required to obtain a U.S. Department of
Transportation (DOT) numbed9 C.F.R. § 385.3@4). The carrier must submit a
Motor Carrier Identification Report (MCG$50) and a Safety Certification Application
(MCSi 150A) in order to receive a DOT numbet9 C.F.R. 88 385.305, 390.19hese

forms can be found on the FMCSA web sitevatw.safer.fmcsa.dot.qov

In addition to a DOT number, fdrire interstate motor carriers must obtain
operating authority and a Muar Carrier (MC) number from the FMCSA. To obtain
operating authority, the carrier:

1) must file the appropriate Application for Motor Property
Carrier & Broker Authority (Form OR) or Application for
Motor Passenger Carrier Authority (Form -QfP)),
availeble at  www.safer.fmcsa.dot.gov 49 C.F.R.

8§ 365.105(3,

2) must file the appropriate surety bonds, -certificates of
insurance, proof of selhsurance or other securities or
agreementwith the FMCSA 49 C.F.R. § 38801, and

3) must file a Designation of Agerfor Service of Process,

Form (BOG3), designating a registered agent for sex\at

process for each state in which the carrier operates

49C.F.R. § 366.2
The FMCSA will issue a MC number once the-ORBRpplication is received, but will not
iIssue an operating authority perroitil the appropriate insurance forms and B®C
form are received. A motor carrier cannot operate in interstate commerce until its

operating authority permit is officially issue4d C.F.R.8 392.%(a).

FEDERAL MOTOR CARRIER SAFETY REGULATIONS

The FMCSR control motor carriers, drivers, and commercial motor vehicles
which transport property or passengers in interstate commetg8€.F.R. 8390.3a).
With a few exceptions, every employer is required to be knowledgeable and comply
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with all regulations to instruct all drivers and employees regarding applicable
regulations and to ensure that all motor vehicle equipment and acaessoare
maintained in compliance with applicable regulations. 49 C.F3R08(e). Under the

FMCSR,a motor carrier is required to ensure compliance with any duty or prohibition
imposedupan its driversby the regulations. 49 C.F.R390.11 The mot or car i
obligationo r duty t o eacomplancewith thesapplicable WFMGSR & nen
delegablé it cannot be delegated tive drivers themselves to avoid liability.

In theory,a motor carriershould not be able tavoid liability by delegating
compliance with any duty or prohibition imposed by the FMCSR to an independent
contractorwhere such duty orprohibition is intendedo protect the public safety
MBank El Pasor. Sanchez836 S.W.2d 151, 153 (Tex. 199271 As a gener al r
a duty is imposed by laan the basis of concerns for public safety, the party bearing the
duty cannot escape it by del.eWhiéetapplicationi t t o
of this ngener al rul eo by Texas courts is
statues governing commomotor carriers. Id. at 156 (Cook, J., dissenting)see also
Berry v. Golden Light Coffee Ca327 S.W.2d 436, 439 (Tex. 195@bserving that
Afnumer ous provisions of t he Texas Mot or
protection of the publico and, t hus, t her
colluded with independent contractor to avoid effect of such provisions liable for
injuring plaintiff); Wardlow v. Newberry319 S.W.2d 437, 442 (Tex. Civ. Agp.
Eastland1958, no writ)(holding that the right of control of a driver by one operating
under certain motor carrier regulations is a-defegable right and cannot be delegated

in an effort to escape liability for injury to others)
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PART 40 1 PROCEDURES FOR TRANSPORTATION WORK-PLACE DRUG
AND ALCOHOL TESTING PROGRAMS

Part 40 contains the procedures to be used in required drug and alcohol testing.

PART 3801 SPECIAL TRAINING REQUIREMENTS

Part 380 establishes minimum training requiremémtsntry-level drivers and
for longer combination vehicl@struck tractors with two or more trailers or semi
trailers. Texas has adopted all of Section 380 for interstate commercial motor vehicles,
but only SubparEd pertaining to entnfevel driver traiing requirement for
intrastate drivers. 3TEx. ADMIN. CoDE § 4.12(b)@).

Any driver who first began operating a commercial motor vehicle requiring a
commer ci al dr i v e 2002003 Imust reaeigeethe ardining requitked ih y
8§ 380.503 of SubpaE, and each employer muatsure that each enttgvel driver
receives the required training. @9 .R. 88380.507 380.509 The required training
includes instruction ifour areas: driver qualification requirements, hours of service for
drivers driver wellnessand whistleblower protection. 49F.R. 8380.503 An entry
level driver is required to obtainteaining certificate documenting this trainingrhis
certificate must bekept b y t he e mpl oy epersonnelfiletoh Brived r i ver
Quali fication Fil e during t he dri ver 0s
49 C.F.R. §8380.509(b), 380.511, 380.31

PART 3827 CONTROLLED SUBSTANCES & ALCOHOL USE AND TESTING

Al | dri vers who ar e required to have
drivers fran Mexico or Canada, must comply with the Part 382 controlled substance
and alcohol testing rules. 49F.R.8 382.103 A driver is prohibited from reporting
for duty or remaining on duty whileaving a blood alcohol levelqual to ogreater than
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0.04 49 C.F.R. 882.201 An employer is prohibited from allowing the driver to
perform or continue to perform any safeignsitive funcons if the employer has actual
knowledge that the driver has a blood alcohol Ieeglal to ogreater than 0.04ld. A
driver is prohibited from owluty use of alcohol and is prohibited from qohaéty use of
alcohol within four hours of reporting for dut 49C.F.R.§8 382.207 Similar
prohibitions apply to the use of controlled substancesC.BR. §8382.213382.215

An employer is required to administer a q@mployment controlled substance
test and may, but is not required to, administer-ggnployment alcohol testing.
49 C.F.R. §8382.301 When a driver has a wrecky @mployer is required to administer
tests for alcohol and controlled substaneeder the following circumstances: 1) if there
is afatality as a result of the wregR) if bodily injury occursandthe driver receives a
citation for a moving traffic violationor 3) if one or more vehicles must be towasad
the driver receives a citatidar a moving traffic violation 49C.F.R. 8382.303

Reference Chart for FMCSA Regulations for PostAccident Drug and Alcohol Tests

TYPE OF ACCIDENT INVOLVED CITATION ISSUED TO THE | TEST MUST BE PERFORMED BY
CMV DRIVER EMPLOYER
) Yes Yes
Human fatality
No Yes
Bodily injury with immediate medical tetment away Yes Yes
from the scene No No
Disabling damage to any motor vehicle requiring to Yes Yes
away No No

A driver who is subject to a peatcident alcohol test after a wreck is prohibited from
using alcohol for eight hours following the wkec49CF.R. 8382.209

An employeralsomust conduct random drug and alcohol testing throughout the
year. These unannounced, rand@sting programs must accomplish alcohol testing

for at least 10 percent of an empla¥edrivers and drug testing forlaast 50 perceruf
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an empl oy.e49G.B.R. @382.30% Ansemployer is further required to test a

dri ver for al cohol or controll ed substan
suspc i on t o beli eveo t he dri ver has vi ol at
substances or alcohol. €9F.R. 8382.307 A driver who has violateBEMCSA drug or

alcohol rules must submit r@turnto-duty testing by the employer in accordance with

the requirements of 49 C.F.R. §8.281 through 40.3135ee49 C.F.R. 8382.309

Records of positive alcohol or drug testing musnimntained by an employer
for five years. 4€.F.R. 8382.401(b)(1) Records relating to ¢
and controlled substances testing process must be maintained foeavey 4C.F.R.
§382.401(b)(2, while records of negative tests must be maintained for at least one
year. 49C.F.R. 8382.401(b)(3.

Empl oyer s ar e required t o ma k e i nquiri
employers forthetwo-yearper i od pr eceding t he todbtainver 6s
the folowing information:

1) alcohol tests with results greater than or equal to 0.04;
2) positive drug tests;
3) refusals to be tested;

4) other violations of drug and alcohol testing regulations; and

5) successful completion of retuto-duty requirements for any
employee to vihomthose requirements would be applicable.

49C.F.R. 840.25 382.413 In addition, Texas law requires an employer to report to
the Motor Carrier Bureau of the Texas Department of P@afety all positive alcohol
or controlled substance tests or refusals to be tedtexl. TRANSP. CODE § 644.252 37

TEX. ADMIN. CODE§4.21
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PART 38371 COMMERCIAL DRIVER G5 L ICENSE

Part 383 establishes the ¢ omnopaaton a l dr
of commercial motor vehicleés. Texas has not adopted Part 383 and will not enforce
violations of Part 383 by intrastate drivelpat Part 383 is applicable to Texas drivers on
i nterstate trips and may i mp areduirecaundei nt r a
Part 391 of the FMCSR, which has been adopted by Texas. The Texas commercial
dri ver 06s |l i cense requirements are codi fi €
Code whichareessentiallysimilar to the requirements of Part 3&83dcompl with the
federallyimposed minimum requirements.

This part of the FMCSR prohibits driver from operating a commercial motor
vehicle without a ¢ owhcmrequicegpassingbdthwriter and s | i ¢
driving skills tests. 49 C.F.R. 8 383.3There are certain limited exceptiotws this
general prohibition See id. Similarly, in Texas, the operation of certain vehicles are
exempted fronfif e x as commer ci al dr i.vliex:t TRRA&NSPICODE € n S €
§522.004

Under theFMCSR a driver must pass a written tesvidencing the knowledge

required in49 C.F.R.8§383.11 as well asa driving skills testevidencing those skills

2 Part 383 provides a definition of ficommer ci al mo t

in Par t 390. Part 383 |l adef larse s Acommerci al mot or v eh

[A] motor vehicle or combination of motor vehicles used in commerce to transport passengers
or property if the motor vehicte

a. Has a gross combination weight rating of 11, 794 kilograms or more (26,001 pounds or
more) inclusive of a towed unit(s)ith a gross vehicle weight rating of more than 4,536
kilograms (10,000 pounds); or

b. Has a gross vehicle weight rating of 11,794 or more kilograms (26,001 pounds or more);
or

c. Is designed to transport 16 or more passengers, including the driver; or
d. Is of ary size and is used in the transportation of materials as defined in this section.

49 C.F.R. 8 383.5.
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required in49 C.F.R.8§383.113. 49 C.F.R. 8 383.71The driving skills test must be
conducted in a vehicle similar in type to the one the driver will be operatthg.A
driver applying foracmme r ci al drivero6s |l icense must:

1) certify that the applicant is not subject to any disqualification

or driverds license suspensi on, r

2) certify that the driver does not
more than one state; and

3) providea list of all stateen which the driver was previously
licensed during the preceding ten years.

49C.F.R. 8383.71a). A driver may have only one commerc@lr i ver 0s Il i cen
time. 49C.F.R. 8383.21

A driver convicted of any traffic viol
the appropriate state agency within thirty days of the convictd®C.F.R. 8383.31
The driver mu st notify the driveros empl o
any dri ver o0s |l i cense suspensCFdn§83B3k vocat
Possession of a commer ci al drivero6s | icen
drug testing. 42€.F.R. 8383.72

Under the FMCSRwhen reviewing a job application for the position of driver,
employers must requéstand the driver must providehis or her employment history
for a specified period of time depending on the type of vehicle the prospective employee
will be driving. Drivers who operate commercial motor vehiclesquiring a
commer ci al d r irequired Gosprovide a prospeetiveaempdoyer whbir
employment history for the previous ten (10) yeard9 C.F.R. 8391.21(bj11).
Otherwise,the driver need only furnish his or her employment history for the previous
three (3) years49 C.F.R. § 391.21(l§10). This employment history must include:
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1) the name and address of previous employers;
2) the dates of employment; and
3) the reasos for leaving that employment.

49 C.F.R. 88 3921(b)(10) (b)(11).

Certain types of conduct or offenses disqualify a driver from operating a
commercial motor vehicle. A driver is prohibited from driving a commercial motor
vehicle if the driver is disqualified as a result of violations identified9nC.F.R.

§ 383.51 SeeTables of Penalties in Appendix A.

PART 3851 SAFETY FITNESS STANDARDS

Part 385 of the FMCSR regulates registration of new motor carriers and safety
ratings of motor carriersBefore a motor carrier can begin interstate operations, it must
register with the FMCSA to receive a DOT numbé® C.F.R. §385.301 If the carrier
is to operate as a fdnire carrier then it must obtairoperating authdaty and an MC
numberas well. Id. For the first 18 months of operation, the new motor carrier is
subject to new entrarsafety monitoring procedures. @9F.R. §385.307. If the
carrier o6s basic safety managemenwillbeontr o
revoked until corrective action is taken. @%.R. §385.319(g.

All motor carriers are subject to a FMCSA compliance review to ensure adequate
safety management control49 CF.R.8 385.5 A carrier recei ving
rating is prohibited from operating a commercial motor vehicle after a designated
remedy period. 4€.F.R. 8385.13 A carrierodés final saf ety

and may be obtained aww.safersys.org 49C.F.R. §385.19°

8 The FMCSA has fAtemporarilyodo removed safety rating
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In Texas,safety regulations governingtrastate carriers aset forth in thelTexas
Administrative Code.See37 TEX. ADMIN. CoDE § 4.15. Although some specifics and
some timetables are different, the Texas intrastate rules are very similarféalea
interstate rules. Intrastate motor carriers, however, are not subject to the new entrant
registration rules applicable to interstate carriers. Intrastate carriers in Texas must
register with the Motor Carrier Division of the Texas Department of Transiortat
before operating any commercial motor vehicle or a vehicle transporting household
goods on a fehire basis. TEX. TRANSP. CODE 8§ 643.051.

PART 3871 FINANCIAL RESPONSIBILITY FOR MOTOR CARRIERS

Interstate motor carriers transporting property are redquio maintainthe
following minimum levels of financial responsibilit$750,000 for commercial motor
vehicles transporting nelnazardous materialnd $5,000,000 for vehicles transporting
hazardous substances. @%.R. 88387.7 387.2 Interstate passenger carriers are
required to maintainthe following minimum levels of financial responsibility
$1,500,000 for vehicles with a seating capacity of 15 orded$5,000,000 for velies
with a seating capacity of 16 or more. 49 C.F.R388.31 387.33

Intrastate carriers in Texas must maintain proof of a minimum level of insurance
at t he c aalplaceaf Husnegs and im eachpindividual vehicle. The minimum
level of insurancecoveragerequired for Texas intrastate commercial motor vehicles
transporting nothazardous materials or transpogt 15 or fewer passengers is
$500,000. Vehicles transpgimg hazardous materials or 16 passengers or more are

required to maintaira minimum coverage of $5,000,000. See Texas Department of
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Transportation Form 1899 iAppendix Bfor a complete schedule of Texas minimum
insurance requirements.

In order to meethe financial responsibility requirements of the FMCSR, motor
carriers are required to have endorsements to their liability insurance policies as
provided for in4d9 C.F.R.88 38715 and387.39 The most common endorsement is the
MCS-90 endorsement, whiakxtend coverage to injury victims regardless of available
policy defenses or coverage | ssues. A ca
information and may & obtained on t he RAttM/@-S A O s

public.fmcsa.dot.qov/LIVIEW/pkg carrquery.prc carrlist

PART 3907 GENERAL

Part 390 establishes the general requirements andccalpipity of the FMCSR.
The rules hnare applicable to al/l empl oyer
whi ch transport property or @RBRR.8803Eer s i n
An employer must be knowdgeable of and comply with these rules, and every driver
and employee must be instructed regarding these risks and comply with the rules.
49 C.F.R. 8390.3(e) A motor carrier has a duty tmsure that its drivers comply with
the rules. 4€.F.R. §390.11

For accidents occurring after April 29, 2003ptor carriers are required to
maintain an accident register for any occurretheg¢resulted in a fatality, bobyi injury
requiring immediate medical treatment away from the scene, or towing of one or more
vehicles Such records must be retainéml a period of three years 49C.F.R.
§390.15(b) This accident register must include the following information for each

accident: 1) date of the accident; 2) state as well as city, toweasestocation where
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theacci dent occurred,; 3) dri ver s name;
and 6)whether hazardous materials other than fuel from the fuel tanks were raleased
the accident 49C.F.R. 8390.15(b)(1) In addition to the information required in
8§390.15(b)(1), tb accident register must include all reports required by state or
governmental entities or by insurers. @%.R. 8390.15(b)(2)

A motor carrier is required to preserve and maintdlimegords required by the

FMCSR at its principal place of business or a regional office. Records must be

available for inspection by authorized state or federal agents within 48 hours of request.

49C.F.R. 8390.29

A motor carrier is required to file a Motor Carrier Identification Report {MC
150) before beginning operations and every 24 months thereafterC.F4R
§390.19(a)

Each i nterstate commerci al truck must
and DOT number on each side of the vehick9 C.F.R.8 390.21 Markings on
intrastate commercial motor vehiclage govered by Texas law SeeTEX. TRANSP.

CODE §642.002

PART 39117 QUALIEICATIONS OF DRIVERS

The general qualifications necessary to operate an interstate commercial motor
vehicleare set forth in PaB91. The driver must:
1) be at least twentgne years old;

2) beable to read and speak the English language;

3) be able to safely operate the type of commercial
motor vehicle being driven;
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4) be physically qualified to drive a commercial motor
vehicle;

5) have furnished his employer a list of any motor
vehicle violations incued;

6) not be disqualified to drive a commercial motor
vehicle; and

7) have succedslyc ompl et ed a dri ver 6s r oad
49C.F.R. 8391.11 The driver requirements for intrastate drivers in Texasediff
slightly. An intrastate Texas driver must be at least 18 years of age and may possess an
intrastateonly medical waiver endorsement.TEX. TRANSP. CODE 88 522.0235,
522027.

Disqualifying offenses that prohibit a driver from operating a commercialrmoto
vehicleinclude

1) driving a commercial motor vehicle under the influence of
alcohol or a Schedule | controlled substance;

2) refusing to take a required drug or alcohol test;

3) transportation, possession, or use of a Schedule | controlled
substance whileroduty;

4) leaving the scene of a wreck while operating a commercial
motor vehicle;

5) committing a felony involving use of a commercial motor
vehicle; or

6) conviction of violating any odof service order.
49 C.F.R. 8 391.15
Part 391 also provides rules for application and acceptance of employment as a
driver of a commercial motor vehicle. A driver is prohibited from driving a commercial

motor vehicle unless the driver has furnished his/her employarami application for
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employment. 4€.F.R. 8391.21(a) The application must be signed and certified as
true by the driver and must include the following information:

1) t he app! iecaldrdss) slate rofa Iorth, and social
security number;

2) the applicant s residences for th
3) the datauponwhich the application is submitted,;

4) the issuing state, license number, and expiration date of the

applicant 6s cocenseger ci al dri ver 6s |
5) a description of the applicant 6s
vehicles;

6) a list of all motor vehicle accidents in the past three years;
7) a list of all motor vehicle violations in the past three years;

8) the circumstances of any denial, revocatiorsu@mpension of
a driverds |l i cense,; and

9) identification of all employers for the previotisree yearer
ten yearsdepending upon the type of vehicle to be operated
alongwith dates of employment and the reason for leaving
such employment

49C.F.R. 8391.21(h.
An employer is required to conduct an investigatioeadhdriver applying fora

drivingposi ti on by obtaining the driver o6s dri

state in which the driver held adrivéd s | i c e ns €.F.&r839p.28rAntoply . 49
of theser ecor ds mu s t be pl aced i n theFRriver
§391.23p). The empl oyer mu st al so make an i

performance history with any.S. Department of Transportaticnegulated employer
for the pecedingthree years. 48.F.R. 8391.23(a)(2) Replies to these inquiries must

be placed in the driver 60s CBR.i83®EA3¢.l nvestig
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An employer is requiredot conduct an annual i nquiry
driving records. At least once every twelve months, the employer must make an inquiry
into the driving record of each driver it employs. @%.R. §8391.25 A copy of these
recor ds mu st be mai nt ai ned I n t CER.dr i ve
8§391.25(¢. In addition to its own inquiry, an employer must also receai@h driver to
provide a list of motor vehicle violations at least once every twelve month€.HR.

8§391.27 Thi s Il i st I S al so mai nt ai ned I n
49 C.F.R.§391.27(d).

Unl ess the driver already has a comme:i
allowing the driver to operate the specific type of vehicl®lvedor a valid Certificate
of Road Test issued within the past three years, an employer must give each driver
applicant a road test in the type of commercial motor vehicle the driver will be
operating. 4%€.F.R. 8391.31 Theemployer shall use a Road Test Form, which the
examiner signs after rating the daFiRver 0s
§391.31(d) Upon completion of the road test, thevdr receives a Certification of
Road Test. 4€.F.R. 8391.31(e) A copy of the Certification of Road Test is given to
the driver, and the original of the Certification of Road Test ardRbad Test Form
mustbe retained in the dri vGeFROSE891BI(g) ver Qual

Subpart E of Part 391 regulates the physical qualifications and medical
examinations requed of interstate drivers. A driver is prohibited from operating a
commercial motor vehicle unless physically qualified to do soC.#9R. §391.41(a)

The required physical qualificats are:

1) no loss of a foot, leg, hand or arm unless granted a skill
performance certification undd® C.F.R8391.49
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2)

3)

4)

5)

6)

7)

8)

9)

10)

11)

12)

no impairment of a hand, finger, arm, foot, or leg which
interferes with e ability to perform normal tasks associated
with operating a commercial motor vehicle;

no history or diagnosis of diabetes requiring insalnm no
history or diagnosis of any type of cardiovascular disease
which might cause syncope, dyspnea, collapsepngestive
heart failure;

no history or diagnosis of respiratory dysfunction likely to
interfere with the ability to safely control or drive a
commercial motor vehicle;

no current history of high blood pressure likely to interfere
with the ability to gerate a commercial motor vehicle;

no history or diagnosis of rheumatic, arthritic, orthopedic,
muscular, neuromuscular, or vascular disease which
interferes with the ability to safely operate a commercial
motor vehicle;

no history or diagnosis of epilsp or other condition which
is likely to cause loss of consciousness or loss of ahdity
control a commercial motor vehicle;

no mental, nervous, organic, or functional disease or
psychiatric disorder likely to interfere with the ability to
safely drivea commercial motor vehicle;

at least 20/40 corrected vision in each eye, at least 70° in the
horizontal meridian in each eye, and not cditind for red,
green, or amber;

have the ability to perceive a forced whisper in the better ear
with or without a learing aid;

does not use Schedule | controlled substances unless
prescribed by a doctor who has advised the substance will

not adversely affect t he dri
commercial motor vehicle; and

no current history of alcoholism.

49C.F.R. §8391.41(b) The driver i's required t

at all times. 49C.F.R. §391.416).

88014.3
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Texas intrastate drivers whoeanot transporting placarded hazardous maserial
and were employed in Texas as commercial meg¢tricle drivers prior to Auguss,
1989 are not required to meet federal medical standards. Drivers born after 28gust
1971 must meet all federal medicdarsdards. See37 TeEX. ADMIN. CODE 4.11@)
(incorporating by reference 49 C.F.R. 8 39).4 The Texas Department of Public

Safety may provide waivers for intrastate driving to drivers who wothérwise be

disqualifiedunder 8 91 . 41 ( b) 6s | oss of | i mb or Vi si
certain standards established by the Dep
Bureau.

The employer is required to maintain a Driver Qualificatide Bn each driver,

which must include:
1) the driverods empl oyment applicat.

2) the response to each driving record inquiry to state agencies
for the past three years;

3) the driver6s Road Test Certificat

4) the response to each yreach al dr i v
state agency;

5) t he annual driverb6s certificati on
and
6) a Medi c al Exami ner 6s Certificate

qualification to drive a commercial motor vehicle.

49C.F.R. 8391.51(b) The employer is required to retain the Driver Qualification File
t hroughout t he dri ver 6s empl oy memwFtR. and
§391.51(c). In addition to a Driver Qualification File, an employer is adgaired to

maintain a Driver Investigation History File containing the records obtained in the
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empl oyer 0s ithesafetg genfognarice hostory @ hew or prospective drivers
as required undet9 C.F.R8391.23d)i (e). 49C.F.R. 8391.53a).

PART 3921 DRIVING OF COMMERCIAL MOTOR VEHICLES

A driver may not operate, or be permitted to operate, a commercial motor vehicle
while impaired or likely to becoen impaired by fatigue, illness, or other cause.
49C.F.R. 8392.3 Unless prescribed by a doctor who has advised that the substance
will not affect thed r i vadbilitybtes safely operate a commeaktimotor vehicle, the
driver is prohibited from @ssessingusing, or being under the influence of any
Schedule | controlled substance, amphetamine, narcotic, or any other substance which
renders a driver unsafe to operate a motor vehicleC.BR. §83924. Similarly a
driver is prohibited from using alcohol or being under the influence of alcohol while on
duty or within four hours of going on duty. @9F.R. 8392.5(a) A driver may not
possess beer, wine or distilled spirits while on dutg. A driver in violation of
§ 392.5a) shall immediately be placed eof-service. 4C.F.R. 8392.5(9. A driver
must report any owbf-service order to the employer and to the appropriate state
official. 49C.F.R. 8392.5(d)

A motor carrier cannot require a trip fahich the length or time requirements
necessitate speeds higher than posted speed |#8ItE€.F.R. § 392.6

The driver has a duty to iIinspect and
equipments in good working order, that required emergency equipment is in place, and
that the load is secured. @9F.R. 88392.7, 392.8, 392.9

Subpart B of Part 392 addresseperation of commercial motor vehicles at

railroad crossings and in hazardous conditionsC 49R. §8392.10 392.16
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Subpart C of Part 392 establishes requirements for stoppeatieed commercial
motor vehicles. 4€.F.R. §8392.22 392.25

Non-bus commercial vehicles are prohibited from transporting passengers.
49C.F.R. §392.60

Radar detectors are prohibited in any commercial motor vehicleC.HR.
§392.71

PART 3931 PARTS AND ACCESSORIESNECESSARY FOR SAFE OPERATION

Part 393 creas requirements for, among other thingbeels,lighting, brakes,
fuel systems, cargo security, tires, suspension, and other equipgante.g49 C.F.R.
88 393.205, 393.207, 393.24

PART 3951 HOURS OF SERVICE OF DRIVERS

Hoursof-service rules differ for interstate drivers and Texas drivers who are
operating solely intrastate. Subject to certain exceptions lis#@ ¢\F.R.8§ 395.1, the
hoursof-servce requirements for interstate drivers transporting property are:

(1) the driver may not operate a commercial motor vehicle more
than elevencumulative hours following ten consecutive
hours offduty; 49 C.F.R. 8395.3(a)(},

(2) a driver cannot operate a commercial motor vehicle after
being on duty more than fourteen hours following ten
consecutivénhours offduty; 49 C.F.R. §8395.3(a)(2; and

(3) a driver cannot operate a commercial motor vehicle after
having been on duty more than seventy hours in any-eight
day period, or sixty hours in any sevaay period if the
motor carrier operates less than seven days per week.
49 C.F.R. 8395.3(b)(1).

The hoursof-service requirements for interstate drivers transporting passengers

are:
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(1) the driver may not operate a commercial motor vehicle more
than ten hours followingeight consecutivdnours off duty;
49 C.F.R. 8395.5(a)(%;

(2) a driver cannot operate a commercial motor vehicle after
being on duty more than fifteen hours followireaght
consecutivéhours off 49 C.F.R. 8395.5(a)(2)and

(3) a driver cannot operate a commercial motor vehicle after
having been on duty more than seventy hours in any-eight
day period, or sixty hours in any seveay period if the
motor carries operates less than seven days pek.wee
49 C.F.R. 8395.5(b)(1) (2).

The Texas intrastate howo$-service rules apply to alhtrastatemotor carriers
whether transporting property or passengers. Under the Tidras r

(1) a driver cannot operate a commercial motor vehicle more
than twelve hours following eightonsecutivehours off
duty;

(2) a driver cannot operate a commercial vehicle after being on
duty more than fifteen hours after eigtdnsecutivehours
off duty; and

(3) a driver cannot operate a commercial motor vehicle after
having been on duty more than seventy hours in any seven
day period.

37 TeEX. ADMIN. CODE 88 4.12(a)(2) 4.12(b)(2)

A driver must keep a record of duty status for eachh@4r period.
Section395 8 provides very specific requiremen
kept current to the last change of duty statusC40R. 8395.8(f)(1) All entries must
be made by the drer. 49C.F.R. 8395.8(f)(2) The driver must certify the accuracy of
each record by signing the log. @¥F.R. 8395.8(f)(7) For a sampl e Driyv
Log, see Appendix C.

A driver must maintain a copy of the current duty sta¢e®rdas well as records

for the preceding seven days. These records must be available for inspection while on
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duty. 49C.F.R. 8395.8k)(2). The driver must send each original record of duty form
to the motor carrierwhich must be retained byhe motor carrier for six months.
49 C.F.R. 8 395.8(i) 395.8k)(1).

In lieu of a handwritten record of duty status, a motor carrier can require the use
of an automatic oiboard recording device. 49F.R. 8395.15 The FMCSA may
rescind authority to use dwmard recording devices if a motor carrier has an
unsatisfactory safety rating, if a driver has a pattern of exceeding thediaersice
limitations or has failed to acaately record hoursf-service, or if the recording device
has been tampered with. @9.R. §8395.15())

An interstate driver may be exempt from the daily logbook requirements if the
driver operates within a 106i | e radi us o f-reportnge locationi ance r 6 s
meets certain other requirements. CGlB.R. 8395.1€)(1)(i)). Texas has a similar
exception for intastate drivers operating withina 260 | e r adi us of t he
reporting location. 37TEX. ADMIN. CODE § 4.12(a)(4).

PART 3961 INSPECTION, REPAIR & M AINTENANCE

Motor carriers must maintain records relating to the inspection, repair, and
maintenane of all vehicles for a period of one year and for six months after the vehicle
| eaves the mot orCFdRa896.8§c rAdnetor caoriertisrsetifically 4 9
required to make sarthat each vehicle is properly lubricated and free of oil and grease
leaks, 49C.F.R. 8396.5 and is prohibited from operating any motor vehicle in a
condition which is likely to cause an accidenbreakdown. 4€.F.R. 8396.7

All commercial motor vehicles are subject to roadside inspection by authorized

state or federal agents at any time. G4B.R. 8396.9 If a condition is discovered that

-25.-

88014.3



would likely cause an accident or breakdown, the vehicle is taken out of service.
49 C.F.R. 8396.9(9. The results of any roadg inspection are recorded in a Drives
Vehicle InspectionReport, 49C.F.R. 8396.9(b) which the driver must deliver to the
motor carrier. 4€.F.R. 8396.9(d) Violations or defects identified in the report must

be corrected and the corrections certified to the issuing agency within fifteen days.
49C.F.R. 8396.9(d)(2) (d)(3). A motor carrier must maintain these records for
twelve months from the date of inspection. Cl&.R. 8396.9(d)(3)().

Drivers are required to conduct a pagp vehicle inspection each day and to
submit a signed report to the motor carrier. G4B.R. 8396.11 Any defects or
deficiencies identified in the report must corrected before the vehicle is permitted to
be driven again. 4€@.F.R. 8396.11(¢. The postrip inspection report and any
certification of repairs must be maintained for at leagtehmonths from the date of the
report. 49C.F.R. 8396.11(c)(2) For a sample podtr i p Dri ver 6s Vehic
Report, see Appendix D.

Before driving a vehicle, a driver is reqged to conduct a prip inspection to
make sure the vehicle is in safe operating conditionC.#9R. 8396.13 During the
course of this inspection, the driver must also review the previauy drr 6tdp p o st
inspection report and sign off on it, confirming that any needed repairs were performed.
Id.

A motor carrier is also required to conduct an annual inspection of each of its
commercial motor vehicles at leasice every twelve months. £QF.R. 8396.17 The
inspection must be performed by a qualified inspector. CH#9R. 8396.19 The

inspector must prepare a report, which is retained by the motor carrier for fourteen
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months from the date of the inspection. CGlg.R. 8396.21 For a sample Annual
Vehicle Inspection Report, see Apix E.

PART 3971 TRANSPORTATION OF HAZARDOUS M ATERIALS

Part 397 provides special rules applicable to motor vehicles transporting
hazardous materials which must be marked or placarded in accordance With.R9
8§177.823 49C.F.R. 8397.1 In addition to Part 397, the rules of Parts 8@ugh
396 apply to motor carriers and drivers transporting hazardous materialS.F.B9
8§ 397.2 Commercialmotor vehicles transporting hazardous materials are subject to
special requirements relating to parking of the vehicle. C49R. 8397.7. A vehicle
transporting hazardous materials may not be left unattende@.F4R. 8397.5

INVESTIGATION

Because much of the critical evidence in a truck wreck case is not within the
plaa nt i ff 06s contr ol and trucking compani es
only a limited tim@ in some cases only six moné# is imperative to move quickly
in investigating the crash, seeking to preserve evidence, obtaining access to the truck
ard trailer, and hiring expert witnesses. In most instances, you will need to consider
immediately retaining experts to document the scene, begin a reconstruction, and
inspect the truck and trailer. You will also want to consider sending a preservation
letter to the defendant to retain important documents. Many times you are better off
fiing a lawsuit quickly in order to establish an element of control and access to key

evidence.
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PRESERVATION LETTER

Much of the critical evidence that you will need wik: lin the possession of the
trucking company or driver and the required retention period may be very short.
Immediately following your client interview and opening the file, you may want to send
a letter to the defendant motor carrier, the driver, and thegiurance carrier listing the
materials sought to be preserved. One strategy is to include a detailed itemization of
materials, essentially tracking your future discovery requeAtsengthy detailed list
however, might result in a defendant subsediyertontending that the preservation
letter was so overly broad and burdensome that it was impossible to understand or
comply with. Another approach is a shorter letter identifying general categories of
documents, but with enough specificity to identifye trelevant types of materials that
need to be preserved. Whichever tactic you choose, you need to consider how this letter
may ultimately be used. Your primary purpose is to place a duty on defendants to
preserve critical evidence. If, however, a defam fails to do so despite your letter,
you need to remember that your letter will be an important exhibit in the forthcoming
motion for spoliation sanctions, so you need to consider how it will be viewed by the
court.

In addition to documentary evidenggu want to put the trucking company on
notice that it needs to preserve the truck and trailer in the condition they were in
immediately following the wreck so that your trucking expert can have the opportunity
to perform a meaningful inspection. You Mwant the trucking company to preserve

the electronic data recorder from the truck as well as any other recording devices and
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any onboard communication or tracking systems. Some trucks are even equipped with
video event recordethat when triggered, @vnload video of the event.

INITIAL INVESTIGATION

It is important that you and your accident reconstruction expert carefully
document the scene of the wreck as soon as possible. The scene should be well
photographed from all directions, being careful twument any physical evidence at
the scene such as skid marks, scrapes, or gouge marks. Photographs should also include
any traffic signs or other traffic control devi¢ces well asany trees, signs, fences, or
other objects which may have obstructed tbespectived r i ver sé vVvi ews or
played a role in the wreck.

You should obtain the accident reppreparedby the investigating officeas it
may contain measurements, diagrams, and a description of what happened. The
accidentreport willusuallg ont ai n the officerds opinion
Wi tnesses. The officerés field notes may
Many investigating officers also take photographs of the vehicles and deas@ften
beneficial to alk to the officer in addition to reviewing the accident report.

At trial, t he portions of t he repor-t
scene should be admissible as business records or public retardfR. EviD. 803(6,

(8). Opinions, conclusions, and hearsay statements, however, are not admissible unless
their admissibility is established under an appropriate rule of evideher.Dept. of
Public Safety v. Nesmit®59 S.W2d 443, 447 (Tex. Civ. Apf. Corpus Christi 1977,
no writ); Logan v. Grady42 S.W.2d 313, 317 (Tex. Civ. AgpFort Worth 1972, no

writ). But seeHawkins v. Gorea Motor Express, In860 F.2d 933, 934 (2d Cir. 1966
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(hol ding that it was not error to admi't t
from trooper6s own observations and conve
It is always important to interview witnesses and get their authorization to obtain
any statements they have given. The acci
the names and addresses of people at the scene. You will also want to interview EMS

personnel and other firsesponders as well as wrecker drivers. Additionahegses
may be identified from news reports. Witness interviews or statemwédhtselpyou to
understand early in the case what the evidence is going to be and assist your accident
reconstruction.

Photographs and other informatiomay be obtained frommewspaper or
television reporters whanay have been presentthe accidentscene. You may also
want to consider obtaining aerial photographs of the scene or hiring a survey company
to survey the scene.

As part of your investigation, you need to find out tilee or not the scene has
been changed since the wreck. For example, if the road has been resurfaced, the
coefficient of friction and other important factors may have changed. Information
concerningoadresurfacing can be obtained from the Texas Departrof Highways &
Transportation.

INSPECTION OF DEFENDANT 668 TRUCK AND TRAILER

Whil e itéds i mportant to maintain contr ¢
the reconstruction and to show the extensive damage incurred as a result of the

collision, ace s s t o t he def endant 6s truck and tr

trucking expert to inspect the brakes, steering, tires, and other mechanical systems of the
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truck and trailer You will also want your expert tdocument damage from the wreck
with measurements and photographs. A state or federal agdsgymay have
conduced a postaccident inspection of the truck and trailer. If so, you will want to
obtain records from this inspectionY ou will still, however,alwayswant your own
trucking expet to inspect the truck.
Your expert will want to discover what type of data recording devices the truck
was equipped withas well as any eboard communication or video systems. It is also
important in these inspections to inventory the contents otaheand look for any
evidence of alcohol or drug use, any prohibited equipment like a radar detector
devi ces t hat may have di stracted -hald dr i ve
mobile devices, CBadios, televisions or DVD players. This inspeactis also a good
time to document any helpful signs, bumper stickers, or mud flapke truck
i nspection should be carefully document ed
should be copied.

DISCOVERY

INFORMAL DISCOVERY

There are numerous websit@wsd other sources of helpful information available.
Government web sites from which you can obtain a lot of information about a defendant
motor carrier include:

1) www.fmcsa.dot.gov This is the official Federal Mor
Carrier Safety Administration website. From this website
you can access the rules and regulations relating to motor
carriers, registration and licensing information, and analysis
and research.

2) www.safersys.a@. This link takes you to the Safety &
Fitness Electronic Records System. From this website you
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http://www.fmcsa.dot.gov/
http://www.safersys.org/

can get a company snapshot of a particular motor carrier. It
is searchable by DOT number, motor carrier number, or
name. These snapshots provide generdbrnmation
regarding the company including legal name, address, DOT
number, motor carrier number, any state identification
number, the number of units and drivers employed, and the
type of operation and cargo. The snapshot includes
inspection results fohe past 24nonths with a comparison

to the national average. You can also obtain the number of
reported crashes for the pastidnths, insurance coverage
data for the carrier, and carrier safety information.

The site also offers, for a $20 fee, a compaayety
profile which includes:

a. a hi story o f t he carrier o6s saf
educational contacts, and federal safety ratings;

b.a history of the carrierdéds enfor

c. a crash summary of the preceding 4 years with individual
crash data fot-2 years; and

d. an inspection summary for the preceding 2 years with
individual inspection data for-2 years.

3) www.ai.fmcsa.dot.gov/SafeStat/SafeStatMain.agphis is a link
to the FMG A6 s Saf eSt at dat a t hrough
Information portal. The SafeStat site allows you to search
for a motor carrierbds safety fit.
information about both interstate and intrastate carriers
searchable by DOT number, mot@rger number, or name.
You can also obtain a carrier list by state. By selecting a
specific carrier, you can obtain a lot of safety evaluation
information about the carrier however, despite the
requirement in 4€.F.R. 8385.19t h a't a carrier
rating be public information, the FMCSA has decided to
ftemporarilyd remove access to ca
Accident Safety Evaluation Area of this websitstensibly
because the agency has decided that some-stateled
crash reports are unreliatile.

(@)}
n

4 http://www.ai.volpe.dot.gov/dataquality/dataquality.gsp o vi des i nf or mation refl ect

assessment of the reliability of data submitted by the various states.

-32-

88014.3


http://www.ai.fmcsa.dot.gov/SafeStat/SafeStatMain.asp
http://www.ai.volpe.dot.gov/dataquality/dataquality.asp

Despite this limitation, there is still a lot of valuable
information on the SafeStat website. You can obtain a list of
the accidents in which the motor
involved over the last thirty maims and, by clicking on a
specific accident, you can pull up some accident details.
Similarly, you can pull up information on driver compliance
review, inspection results, or moving violations. By clicking
on a specific instance, you can pull up detailsluding the
VIN number of the vehicle involved. The site also contains
dat a on a mwehictesr, incluidAng inspectiodss
performed on the same, and permits a visttorpull up
details of tlose inspections and safety datngwith a list
of Safety Management Review violations. The site also
includes a summary section of historical data for the carrier.

4) http://apps.dot.state.tx.us/apps/mccs/MCCS_Frame_Inquiry.asp
This is the Texas Department of Transportation website that
allows you to search for information on Texas intrastate
carriers although the available information is nowhere near
as extensive as the federal interstate carrier sites. You can
search for a partidar motor carrier by namd)BA, Texas
DOT number, city, or zip code. The site provides the legal
name of the carrier, the owner/officers of the carrier, and its
busi ness addr ess. The site I der
registration status, its insuranamarriers, and a list of
vehicles. Motor carrier safety records for intrastate carriers
are not available through this website. This data must be
sought through an Open Records Request to the Motor
Carrier Bureau of the Texas Department Public Safety.

5) https://apps.dot.state.tx.us/apps/cm3his site has a searchable
database for complaint histories for motor carriers, but is not
particularly helpful as it only contains complaints filed after
Octoberl13, 2008. To obtain a complete complaint history
requires an Open Records Request.

Other helpful websites include:

1) www.ai.volpe.dot.gov/CrashProfile/StateCrashProfileMam.as
This website contains summarized crash statistics for large
trucks and buses in the United States. By clicking on a
particular state, you can obtain the crash statistics for that
state.

2) www.ai.volpe.dot.gov/ProgramMeasures/Intro/ProgramMeasures
Main.asp This website provides summary statistics for
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3)

4)

5)

6)

7)

8)

9)

compliance reviews, roadside inspections, and traffic
enforcement. By clicking on a specific state, you can obtain
thedata for that state.

www.dot.state.tx.us./business This page of the Texas

Depart ment of Transportationds WwEe
Motor Carriers heading to several sections with helpful

information, including TX DOT databases, forms and

publications, and a search engine that provides road

condition information. This site also includes links to the

Texas Transportation Code and the Texas Administrative

Code provisions relevant to the motor carmelustry.

www.leqgis.state.tx.us/ This State of Texas website also
allows you to view ofline Texas statutes and the Texas
Administrative Code.

www.texasonline.com This government website links to
State of Texas information, including Texas statutes and the
Texas Administrative Code.

www.txdps.state.tx.dsv\publications.htm From this
location onthe Texas Department of Public Safety website,
y ou can downl oad a publicati on e

Carriers Guide To Highway Safety.
source which summarizes the various FMCSR and compares
them to Texas intrastate rules and tagans.

www.txdps.state.tx.dffp\formsicdlhandbook.pdf This is a
link to the Texas Commercial Motor Vehicle Drivers
Handbook, an invaluable source of applicable regulations,
rules of the road, and driving instruction.

www.jjkeller.com This is a website for J. J. Keller &
Associates, a company which provides consulting, forms,
and management or training tools for the trucking industry.
This is an excellent site for obtaining all types of industry
forms or training materials.

www.heavytruckedr.org This web site provides general
information about data recorders in commercial motor
vehicles. It contains a VIN decoder that might help identify
the type of electronic data recorder a particular truck might
have and a table with lists of data available from recorders
associated with some heavy truck engine types
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10)

11)

12)

13)

14)

15)

16)

www.qualcomm.com/products_services/mobile _content_services/e
nterprise/assetmanagement/omnivision.htrilhis link is to the
transportation management portion of theua@omm
website which provides an example of vehicle tracking and
communications systems.

www.drivecam.com This companyprovides fleet risk
management services throughe use of video event
recordes triggered bycertain driving forces, such as hard
braking, swerving, or collision.

www.fmcsa.dot.gov/factsesearch/systentechnology/produet
guides/vehiclestability.ntm.  This page from the FMCSA
website provides information about Electronic Stability
Control or Roll Stability Control systems that are installed or
available in some commercial motor vehicles. In addition to
their stability control functions,these units also store
historical data that can be downloaded.

www.fmcsa.dot.qov/factsesearch/systerrtschnology/produet
guides/collisioawarning.htm  This page from the FMCSA
website provides information about Collision Warning and
Adaptive Cruise Control systems that are installed or
available in some commercial motor vehicles. These units
also store historical data that can be downloaded.

www.fmcsa.dot.gov/factsesearch/systentechnology/produet
guides/lanedeparture.htm This page from the FMCSA
website provides information about leaeparture Warning
systems that are installed or available in some commercial
motor vehicles. These units also store historical data that
can be downloaded.

www. hireright.comitrucking-backgroundchecks Hire Right

is an example of a thirdarty vendor who provides
employee screening and other employment services to motor
carriers. A comparison of the various screening, testing, and
monitoring services available with the actual prasicof
your defendant motor carrier might be helpful.

www.trucksafety.org This is the website for the Truck
Safety Coalition, a partnership of the trucking safety
advocacy groups Citizens for Reliable and Safghttays
Foundation (CRASH) and Parents Against Tired Truckers
(P.AT.T).
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17) www.etrucker.com This is a website that caters to the
trucking industry. It includes news, products, and
photographs.

18) www.truckline.com This is the website of the American
Trucking Association, a national trade asation of the
trucking industry.

DISCOVERY FROM DEFENDANT DRIVER

88014.3

Examples of items that should be requested from the defendantidohete:

Logbook Because drivers are frequently paid by the mile or have
other incentives to drive fast or to exceed the hotiservice

l i mi tations, caref ul anal ysi s of
You would like to obtain logs for as long a & as possible in

order to evaluate any pattern of exceeding hotiservice
limitations, but in any evengou should not accept logs fdess

thanthe 8 day period preceding the wrextkssue

Trip receipts and other documentation of trip expensesshojpls
Someti mes these are contained in
envelope. Ask for: ga$odging,and meal receipts; other vehicle
expenses; personal expenses; and state checkpoint records. These
items, along with some of the other recorgsed below can be
invaluable for compamg t o t he dat a recor ded
logbook in order to determiné h e d ravenrage rspgeed and
compliance with the howsf-service requirements.

Bills of lading

Weight tickets

Toll receipts or Toll Tag recosd

GPS or satellite tracking data

Cell phoneproviderrecords

Pay stubs or other pay records

Commer ci al drivero6s | icense
Employment application

Road test records and Road Test Certificate

Medical Certificate
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Annual certification of traffic violations

DISCOVERY FROM DEFENDANT TRUCKING COMPANY

Examples of items that should be requested from the deferidarking
companyinclude:

Electronic Data Recorder data

Data from Electronic Stability Control or Roll Stability Control
Systems

Data from Collision Warningind Adaptive Cruise Control Systems
Data from Lane Departure Warning Systems

Data from Video Recording Systems

GPS or satellite tracking data

Qualcomm records or other4cab communication systems data
Logbooks

Bills of lading

Weight tickets

Toll receiptsor Toll Tag records

Trip receipts or trip envelope

Pay stubs or other pay records

Driver Qualification File Thi s file shoul d i ncl
employment application, records relating to inquiries to previous

employers, responses to drivingrecandgiu i r i e s , the drive
Test Certificat e, recordsdrirebanbdbsng t
annual certification of traffic violatona nd t he dr i ver 0s M
Certificate.

Driver Personnel File A motor carrier may maintain a separate
personnelife in addition to the Driver Qualification File.

Driver Investigative History File This file includes the records
obtained from the driveroés previous
safety performance history.
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Driver 6s Empl oy ment Applicati on
Road testecords and Road Test Certificate

Medical Certificate

Driver 6s Performance Revi ews

List of Driver Traffic Violations

List of Driver Traffic Accidents

Annual driving record inquiries

Driver 6s annual certification of
Carrieros iskecci dent Reg

Drug & Alcohol Testing Recordsincluding any posaccident
testing, t -énwloyoheni sereenidgsrecqrds eelating to
any random testing, records relating to any reasonable suspicion
testing, any refusal to submit to testing, and any nétaion
records.

Driver Vehicle Examination ReportsThese are the forms given to
drivers after completion of roadside inspections.

Records relating to FMCSA Compliance Reviews

Driver posttrip inspection reports & certification of any needed
repairs

Annual Truck Inspection Records

Truck inspection, maintenance, & repair records
Out-of-service records for the accident vehicle
Anyphotographgaken by thariver following thecollision
Carrier policy & procedures manuals

Driver training materials

Insurane policies

MCS90 endorsements
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DISCOVERY FROM THIRD PARTIES

You should not rely exclusively on discovery responses from the defendant
driver and trucking company. Records requested from third parties might provide
different or more complete informationSome examples of third party discovery
sources include:

Driving records from appropriate state agencies
Records from previous employers

Records from medical providers & pharmacy records
Cell phone records

Credit card records

Records from toll tag providsr

Unemployment recordi$ the driver is no longer employed by the
motor carrier. What a motor carrier says about an employee when
the carrier is contesting an unemployment claim may differ from
the company line in your lawsuit.

FOIA requeststo governmetal agenciesto obtain information
relating to the trucking company and driver, including any notes
from any DOT field or safety audits

Records from any outside repair shops or maintenance facilities

Records fom third party providers of services to motoarriers,
including:

1) drug & alcohol testing services;
2) employing training;

3) rule compliance services

4) logbook auditing services

5) pre-employment services;

6) employee qualification and investigation servjcasl
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7) safety or inspection compliance services

THEORI ES OF LIABILITY

While most truck wreck cases do involve issues of driving errors, there are other
sources of potential liability involving commercial motor vehicles that should not be
overlooked in youinitial review of potential liability Large commeral vehicles are
particularly susceptible to rollover. Rollovers can redoit numerous reasons,
including improperly loaded trailers, improper speed or driving maneuvers, wind, and
improper tire maintenance and care. The truck dnserequently unaare of the
impending rollover until it is too late because most often the trailer will begin to roll
over before the truck begins to tip. Other trucking liability issues include improper
parking or stopping of commercial motor vehicles, conspicuity pnabléhat make
trailers difficult to see, andnderrideissues. You will want to explore these potential
areas of liability in cases in which there is no obvious driving error on the part of the
truck driver.

DRIVER ERROR

Most truck wreck cases will invadvissues of traditional driver misconduct or
error such as following too closely, speeding, disobeying traffic control devices,
departures from proper lane of travel and improper lane chan@bsse errors are
frequently caused by driver fatigue, drivercapacity, driver conduct caused by
incentives to speed or exceed heofservice limitations, or lack of adequate training
or specialized knowledge peculiar to the operation of large commercial vehidhes.

Commercial Drive@s License Manual is a goqulace to starivhen analyang driver
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conduct. This manual will provide driving instruction, techniques, and other
information you can use to establish driver negligence

DOCTRINE OF RESPONDEAT SUPERIOR

While it is usually important to keep the driver agaaty to the lawsuit because,
more often than not, your investigation will reveal evidentiary nuggets that you will
want to place in front of the jury, the primary target defendant in most trucking accident
cases is frequently the trucking company thatm&woperates or leases the truck
involved in the collision. Thus, for the most part, theories of liability in a trucking
accident case focus on ways of holding the trucking company resp@nsib&iously
or directly® for the often horrendous injuries inced by the plaintiff as a result of the
accident.

Under the common law doctrine oéspondeat superigpran employer may be
held liable for the negligent acts and/or omissions of their employees that cause injury
to a third party when such acts and/or @itiss are committed during the course and
scope of employment.Lowry v. AndersofBarney Bldg. Cq.161 S.W.2d 459 (Tex.
1942. Because this type of liability is vicariqus derivative o f the empl oyee
liability, no actual negligence on the part of the employer need be shown for liability to
attach to the employeNewspapers, Inc. v. Loy880 S.W.2d 582589 90 (Tex. 1964

In an ordinary negligence action, a plaintiff will have to demonstrate that the
tortfea®rd the individual trucked owed a duty of care to the plaintiff and negligently
committed an act or omission that proximately caused injury to the plainfdi
liability to attach to a trucking company employer under the doctrineesgondeat

superior, a plaintiff must overcome th&llowing two additional hurdles.First, the
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plaintiff must establish the existence of an employment relationship between the
individual trucker and the trucking compangsee e.g, Drennan v.Cmty.Health Inv.
Corp., 905 Sw.2d 811, 818 (Tex. App. Amarillo 1995 writ denied (holding that
doctine of respondeat superiomould not apply where plaintiff was unable to
demonstrate that negligent physician was an employee rather than an independent
contractor of the defendant hospital)Historically, this has been problematic for
plaintiffs in truking accident litigation becaus® common economic modah the
interstate trucking industry has befen trucking companies ttease the trucks used to
carry cargo and classify the drivers of these rigshas nd e pe nde nd coni
Sharpless v. Sin209 S.W.3d 825, 829 (Tex. App.Dallas 2006 pet. deniefl By
doing so, trucking companidsave soughto avoid vicarious liabilityf o r t he dri v
negligenceunder the doctrine ofespondeat superioby denying the existence of an
employment relationship with the individual trucker who caused the colliSee.id.

Second, the plaintiff must establish that the trucker was acting within the course
and scope of his employment when he committed thagssglacts or omissions that
injured the plaintiff. Under Texas law, this means that, when the act or omission
occurred, the trucker must have been acting (1) within the scope of his authority as an
employee; (2) in the courdethat is, in furtheran@ ofhi s e mp |l oy eand(3) b usi
for t he pur pose of accomplishing t he ob
Minyard Food Stores, Inc. v. Goodma® S.W.3d 573, 577 (Tex. 2002

STATUTORY EMPLOYEE RULE

Even ifa trucking companyriesto avoid vicarious liability under the doctrine of

respondeat superioby contracing with thedriveras anendedepcantr ac:

-42-

88014.3



leasing the truck at the time of the accident, the trucking company may still be
vicariously liable for the acts or omissions of the individual trucker under the FMCSR.

The FMCSR create liability by requiring the lease agreementsuee by trucking
companies to contain provisions that give the lessee darttier trucking compardy

hnhexcl usi ve possession, control , and use
operation of the equi pment f 037612(d)(&) I ur at i
effect, this regulation statutorily impes an employmentor agency relationship

between the trucking company ambliver for thirdparty personal injury liability
purposes.

This statutory employee rule snade used to hold a trucking company vicariously
liable for an independent contractor vglkemegligence injures a third partySharpless
209 S.W.3dat 829 Morris v. JTM Materials, InG.78 S.W.3d 2842 (Tex. Appod Fort
Worth 2002, no pet.) This rule, however, only appliewhen the following three
conditionsare presentl) the trucking company does not own the trtied caused the
accident 2) the trucking ompany is using the truck in interstate commerce; and 3) the
trucking company does not employ the drivBharpless209 S.W.3d at 829.

There is disagreement among the statbstherthe rule creates a rebuttable or
irrebuttable presumption of agenay €mployment) between the trucking company and
the independent contractorSee Wyckoff v. Marsh Bros. Truckingerv., Inc. 569
N.E.2d 1049, 1052 (Ohio 1991 Under the majority viewthe statutory employee rule
is deemed to create an irrebuttable presumption thahgamcy relationship exists

between the trucking company lessee and the driver of theleeld. at 1053. Thus, if

s And the seemingly clear language of 49 C.F.R. § 376.12(c)(1)
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the driver is negligent in the operation of the truck during the term of the lease and
causes injury to a third party, the trucking company will be held liable as a matter of law
for those injuries.ld.

The minority view, on the other hand, holds that there is only a rebuttable
presumpin of an employmerdr agencyelationship between the driver of the vehicle
and the trucking company lesse@eeWyckoff 569 N.E.2d at 1052Therefore, such a
presumption can be overcome by such comtmwnrespondeat superiodefenses as
arguing thathe driver was acting outside the course and scope of his employment or
agency when the accident occurré&ked.

In Texas, there is a split of authority as to whether the majority view or the
minority view should be adoptedCompare Morris 78 S.W.3d28 (holding that an
interstate tucking company will be deemed vicaribpsable under the FMCSR for the
negligentacts or omissions of its statutory driverahd Omega Contracting, Inc. v.
Torres 191 S.W.3d 828, 8489 (Tex. Appd Fort Worth 2006, no pet(pbserving that
statutory employee liability is governed by FMCSR rather than common law doctrine of
respondeat superigpthereby assuring that carriers will hgly responsible for injuries
caused by leased vehicles)ith Mata v. Andrews Transpinc., 900 S.W.2d 363, 366
(Tex. Appd Houston [#Bth Dist.] 1995, no writ (concluding that traditionakspondeat
superiordefensesan defeat liability under the statutory employee rubk)d John B.
Barbour Trucking Co. v. Stat&58 S.W.2d 684, 688 (Tex. A@pAustin 1988, writ

denied) (same)
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NEGLIGENT ENTRUSTMENT

In addition to the strictly vicarious theories of liability discussed above, there are
theories of liability that are based upon the acuaradlirectnegligence of ta trucking
company itself. For example, an action for negligent entrustment against the trucking
company is a tort claim separate and apart from a claim against the individual trucker
alleging negligent operation of the vehicl®odgers v. McFarland402 S.W.2d 208,

210 (Civ. Appd El Paso 1966, ref. n.r)e

To prevail in an actio for negligent entrustment, a plaintiff must show that (1)
the owner entrusted the vehicle to another driver; (2) the driver was not properly
licensed or competent to operate the vehicle or was reckless in his operation of the
vehicle; (3) the owner knewr should have known that the driver was not properly
licensed or competent or was reckless; (4) the driver was negligent in his or her
operation of the vehiclaend ( 5) the drivero6s negligenc:
injuries incurred by the plaintif Goodyear Tire & Rubber Co. v. Mayex36 S.W.3d
754, 758 (Tex. 2007(citing Schneider v. Espanza Transmission Co744 S.W.2d
595, 596 (Tex. 198). Although this theory of liabily is based upon the trucking
companyos o w rstabhsking | the ghegligenee, of tbe driver to whom the
vehicle was entrusted #ill required to succeed on an action for negligent entrustment.
See id.

NEGLIGENT HIRING , RETENTION AND SUPERVISION

Another theory of liability premised on the actual negligence of the trucking
company is a claim for negligent hiring, retention and supervision. A claim for

negligent hiring, retention and supervision is premised on the notion that an employer
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owes an affimative duty to the general public, as well as its other employees, to
determine fithe qualifications and compete
the employees are engaged in occupations that require skill or experience and that could
be hazadous to the safety of oth&so Morris, 78 S.W.3cat49.

An employer, therefore, can be held liable for negligent hiring, supervision and
retention if it hires an unqualified or incompetent empldyaa employeeavhom it
knows or should have known throutitfe exercise of reasonable caras unqualified or
incompeterd and that employee injures others in the course of his or her employment.
Id. A trucking company, for example, could be held liable for failing to exercise
reasonable care in hiring a job appht as a driver if it fails to obtain a copy of the
applicant s driving record oandsocha ceuewt a
would have shown that the driver was not qualified or competent to opleearehicle
the driverwas hired to drive Id. at 5152; see also N Houston Pole Line Corp. v.
McAllister, 667 S.W.2d 829, 835 (Tex. A@pHouston [14h Dist.] 1983, no wri}.

NEGLIGENT UNDERTAKING /NEGLIGENT TRAINING

A trucking company may also be held directly rather than vicariously liable for
injuriesrs ul ting from a collision with one of
of the companyds deficient training progr
program for its drivers, it can be argued that the trucking company has affirmatively
undertaken responsibility for training its drivers in the safe operation of their vehicles
and, therefore, has voluntarily assumed a duty to ensure that such training properly
educatests drivers in the safe operation of their vehicl&ee Builders Trangpt, Inc.

v. GriceSmith 167 S.W.3d 19 (Tex. Appd Waco 2005, pet. denigd
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To establish a trucking companyo6s | i ab
upon a negligent undertaking claim described 8248A of the Restatement (Second) of
Torts, a plaintiff must show: (1) the trucking company knewhau&l have known that
its training program was intended to protect the public safdéiat is, the safety of
others; (2) the trucking company failed to exercise reasonable care in training its
driversand ( 3) the trucking coimmgrisensynoresasetitha | ur e
risk of harm to the plaintiff. Grice-Smith 137 S.W.3d at i910; Coastal Corp. v.
Torres 133 S.W.3d 776, 780 & n.5 (Tex. APpCorpus Christi 2004, petedied.

NEGLIGENT INSPECTION, MAINTENANCE AND REPAIR

A plaintiff might also bring an action for negligent inspection, maintenance
and/or repair of the truck against the trucking compahgwthe accident causing the
pl ainti f f 6 s=dfrom jhe trucking compagy/s | tt ai | ur e t o hav
properly inspected, maintained and/or repair&teBituminous Cas. Corp. v. Maxey
110 S.W.3d 203, 20D8 (Tex. Appd Houston [LstDist.] 2003 pet. denield

NEGLIGENC E PER SE

Negligence per se or negligence as a matter of law may be alleged against a
trucking company and/or its driver where it can be shtvaba federal or state statute
or regulation, which was designed to prevent injury to the class of pdacsaidch the
plaintiff belongs, has been violated and that this violation was a proximate cause of the
pl ai nti f Pdargv. $.8.978 $.W.2ds301, 305 (Tex. 1998Becausea central

objective of the FMCSR is to fipromote the

=1

enhance mot or vehicl e safety and t hereb

property damage, O v i ag beadonsidemed wefligencé per €. MC S R
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Omega Contractingl91 S.W.3dat 839 40; see alsdN. Am. Van Lines, Inc. v. EmmoBS§,

S.W.3d 103, 124 (TexAppd Beaumont 2001, pet. denie(jolding that a negligence per se
instruction was proper with respect to FMCSR's prohibition agansmployer knowingly

all owing a person to operate a commercial veh

INSURANCE COVERAGE

Both federal and state regulations require commercial matehicles
transporting property or passengers to maintain certain minimum levels of insurance
coverag€. Insurance coverage information for interstate motor carriers can be found at

www.safersys.org By clicking on the Active/Pending Insurance link on a motor

carrier o6s company det ail page, you can s
numbers, policy limits, and effective dates.

Frequently coverage from multiple policiesmnay be available The tractor and
the trailer of a typical commercial motor vehicle configuration may each be covered
under separate policies and coverage under each policy may be applicable in a truck
wreck scenario. See Blue Bird Body Co. v. Ryder Truck Rental, 1583 F.2d 717,
726 27 (5th Cir. 1978(holding that, when truck and attached tradez in a wreck, the
wreck arises out of the use of both regardless of which unit may have actually been
impacted). Coverage of multiple parties may also be applicable. In the fairly typical
situation in which a truck, trailer or driver has been leasedarbloaned to another
carrier, each partyos i nsur ance coverage

language and the effect of mandatory policy endorsements.

6 The applicable minimum coverage requirements are discssgedin the section addressing Part 387

of the FMCSR.
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MCS-90 ENDORSEMENT

The FMCSR require that all interstate motor carrier insurance paiesie an
endorsemento guarantee that coverage, at the required levels, is available to cover
injuries suffered by the general public caused by motor carrier negligéfc€.F.R.

8§ 387.15 The nost common endorsement is the M@®endorsement. This federally
mandated endor sement requires that t he mo
limits of the policy

[Al ny final judgment recovered against the insured for public liability

resuting from negligence in the operation, maintenance or use of motor

vehicles ¢é regardless of whet her or n o

described in the policy and whether or not such negligence occurs on any

route or in any territory authorized toe bserved by the insured or

elsewheré . It is understood and agreed that no condition, provision,

stipulation, or limitation contained in the policy, this endorsement, or any

other endorsement thereon, or violation thereof, shall relieve the company

from liability or from the payment of any final judgment, viiithihe limits

of liability herein described, irrespective of the financial condition,
insolvency or bankruptcy of the insured.

49 C.F.R. 8 387.18llustration I. For a ample form MCS90, see appendix F

Under this endorsement, an insurer is responfiblpaying damages for liability
to injured third parties resulting from the negligence of an interstate motor carrier.
T.H.E. Ins. Co. v. Larsemtermodal Servs.,242 F.3d 667,671 (5th Cir. 200L The
endorsement is intended as a safety net or sweaiyotect the publicld. at 672. The
policy purpose behind this requirement i s
woul d be able to obtain judgment s col l ec
Canal Ins. Co. v. First Gen. Ins. C8%9 F.2d 604, 611 (5th Cir. 19R0The provisions
of the endorsement only apply when the underlying insurance policy doethamwise

provide coverageand he provisions of the endorsement apply only to liability to third
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party victims. Larsen Inermoda Servs, 242 F.3d at 671The endorsement spifically
mandates that the insured motor carrier is obligated to reimburse the insurance company
for any payments the insurance company would not have been obligated to make if not
for the terms of the endorsemeid. at 671.

In addition to coverageof nonscheduled vehiclegn MCS90 endorsement has
been held to require paymentdien there are coverage issues or exclusions under the
pol i cy, I ncluding an i nsur ed 0Sege ammpbdllw.r e t
Bartlett, 975 F.2d 169, 1580 81 (1ah Cir. 199). Even policy cancellation may not
defeat coverage. The ME&® endorsement is subject to different cancellation
requirementsthatae i ndependent of the underd499 i ng |
C.F.R. 8387.15

There is some dispute among the cases whether the endorsement applies only to
the named insured or if the endorsement also appl@stdpus insurds andevennon
named or noitovered drivers. One Texasurt of appeals has held that a driver, who
was not an insured under the terms of the policy, was not covered under the terms of the
MCS-90 endorsementProgressive County Mut. Ins. Ca. @arway 951 S.W.2d 108,
114 (Tex. Appd Houston [#th Dist.] 1997, pet. denigd Other courts howeverhave
reached diffegntconclusions See John Deere Ins. Co. v. Nuega9 F.3d 853, 85%0
(9th Cir. 2000) (noting that endorsement credteuty on part of insurer to indemnify
permissive users of vehicle not covered by policy for injuries caused t@)pddams
v. Royal Indemn. Co0.,99 F.3d 964, 970r1 (@Oth Cir. 1996) (observing that
endorsement precludeolicies from limiting definition of insured to one who owned,

hired, or borrowed named vehigléntegral Ins. Co. v. Lawrence Fulbright Trucking,
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Inc., 930 F.2d 258, 26®1 (2d Cir. 199) (endorsement creates coverage for trailer
owner even though owner not using trailer or in possession of it at time&egk);
Pierre v. Providence Washington Ins. C684 N.E.2d 52, 59 (N.Y. 200Zroncluding
that endorsement created coverage for driver of trauccder and owner of tractor that
had been leased to insured trailer owner).

TEXAS FORMSE & F

l ntrastate Texas mot or <financialrespossibilip s t Cc
requirements by use éforms EandF. Form F is the actual policy endorsement that
attaches to the insurance policy to provide coverage to satisfy a judgment against a
mot or carrier arising out of t hhe motor C
Form F are essentiglthe same atie MCS-9 O . ARThe purpose of t h
to ensure that liability insurance is always available for the protection of motorists
i njured by c o mme r dlatdadas. G V. dkane Express, INn@28s . O
S.W.2d 256, 263 (TexApp.0 Dallas 1999, pet. deniedgiting Commercial Standard
Ins. Co. v. McKissacK,53 S.W.2d 997, 1001 (Tex. Civ. AgpFort Worth 1941, writ
r e ¥).oLike theMCS-90, Form F only acts as

[A]l n insurer of last resort when no insurance would otherwise
be available. This may occur, for example, when a motor
carrier fails to pay the required premium for insuring a vehicle

or another carrier covering the vehicle refused or is unable to
honor a claim.

Lane Express998 S.W.2dat 263. Also likethe MCS-90, Form F provides for
reimbursement from the motor carrier ah insurance company has to pay what it

otherwise would not have been obligated to pay. Texas Form E is the form filed with
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the Motor Carrier Division of the Texas Department of Transportation certifying that
the motor carrier is in compliance with Te&asinimum insurance requirements.

FOREIGN M OTOR CARRIERS

Mexicandomiciled motor carriers who are operating in the United States outside
certain defined commercial zones must carry insurance through a U.S. insurance
company and are subject to the samealireqnents and conditions as domestic carriers.
Mexicandomiciled motor carriers operating solely within commercial zones can
operate under 2lour insurance certificates while in the U.S.,, lagfain,are subject to
the same requirements and conditiond@sestic carriersSee49 C.F.R. 8 387.7(b)(3)

BOBTAIL POLICIES

Bobtail policies provide coverage when a commercial truck is not being operated
in the business of the trucking compamecause the legal and regulatory interpretation
of when a truck is engaged in trucking company business is very broad, bobtail
coverage rarely applies. Most of the time a truck would be considered engaged in
trucking company business anitierefore, cogred under the standard motor carrier
liability insurance policy. In those few instances in which it is not so engaged, the

bobtail policy would apply.
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APPENDIX A

Table 1
Duration of Disqualification for Major Offenses

If a driver
operates a motor

| First conviction

or refusal to be

First conviction
orrefusal to be

First conviction
or refusal to be

Second
conviction or

Second
conviction or

vehicle and is tested while tested while tested while refusal to be refusal to be
convicted of: operating a operating anon- | operating a tested in a tested in a
CMV: CMV: CMV separate-incident ' | separate incident
transporting of any of any
hazardous combination of combination of
materials: offenses in this offenses in this
Table while Table while
operating a operating-a non-
CMV: CMV:
(1) Beinig under 1 year. 1. year. 3 years. Life. Life.
the influence of
alcohol as
prescribed by
State: law.
(2) Being under I year. 1 year. 3 years. Life. Life.
the influence of a
controlled
substance.
(3) Having an 1 year. Not applicable. 3 years. Life. Not applicable.
alcohol
concentration of
0.04 or greater
while operating a
CMV,
(4) Refusing to 1 year. 1 year. 3 years. Life. Life.
take an-alcohol
test as_reguired.
(5) Leaving the 1 year. 1 year. 3 years. Life. Life.
scene of an
accident.
(6) Using the 1 year. 1 year. 3 years Life. Life.
vehicleto
commit a felony,
(7) Driving a 1 year. Not applicable. 3 years. Life. Not applicable.
CMYV when CDL
is revoked,
suspended, or
canceled, orthe
driver is
disgualified.
(8) Causing a 1 year. Not applicable. 3 years. Life. Not applicable.

fatality through
the negligent
operation of a
CMV.

(9) Using the
vehicle in‘the
commission of'a
felony involving
manufacturing,
distributing, or
dispensing a
controlled
substance.

Life-not-¢ligible
for 10-year
reinstatement.

Life-not eligible
for 10-year
reinstatement:

Life-not eligible
for 10-year
reinstatement.

Life-not eligible
for 10-year
reinstatement.

Life-not eligible
for 10-year
reinstatement.
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Duration of Disqualification for Serious Traffic Violations

Table 2

If-a driver-operates
a motor vehicle
and is convicted
of:

Second conviction
of any combination
of offenses in this
Table in a separate
incident within a 3-
year period while
operating a CMV:

Second conviction of
any combination of
offenses in this Table
in a separate incident
within a 3-year period
while operating a non-
CMV, if the
conviction results in
the revocation,
cancellation, or
suspension of the CDL
holder’s license or
non-CMYV driving
privileges:

Third or subsequent
conviction of offenses
in'this Table in a
separate incident
within a 3-year period
while operating a
CMV:

Third or-subsequent -
conviction of any
combination of
offenses in this
Table in a separate
incident within a 3-
year period while
operating a non-
CMYV, if the
conviction results in
the revocation,
cancellation, or
suspension of the
CDL holder’s
license ornon-CMV

driving privileges:

(1) Speeding
excessively, 15
mph or more
above the posted
speed limit.

60 days.

60 days.

120 days.

120.

(2) driving
recklessly.

60 days.

60 days.

120 days.

120.

(3) making
improper or erratic
traffic lane
changes.

60 days.

60 days.

120 days.

120.

(4) following the
vehicle ahead too
closely.

60 days.

60 days.

120 days.

120.

(5) Violating State
or local law
relating to motor
vehicle traffic
control (other than
a parking
violation) arising
in connection with
a fatal accident.

60 days.

60 days.

120 days.

120.

(6) drivinga CMV
without obtaining
a CDL.

60 days.

Not applicable.

120 days.

Not applicable.

(7) driving a CMV
without a CDL in
the driver’s
possession.

60 days

| Not applicable.

120 days

Not applicable.

(8) driving a CMV
without-the proper
class of CDL
arid/or
endorsements.

60 days.

Not applicable.

120.days.

Not applicable.
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Table 3

Duration of Disqualification for Offenses at Railroad Grade Crossing

If the driver-is convicted of
operating a CMV in
violation of a Federal,
State or local law because:

First conviction:

Second conviction of any
combination of offenses.in
this Table in a separate
incident within a 3-year
period:

Third or subsequent
conviction of any
combination of offenses in
this. Table in.a separate
incident within a 3-year
period:

(1) The driver is not
required to always stop,
but fails to show down and
check that tracks are clear
of'an approaching train.

No less than 60 days.

No less than 120 days.

No less than 1 year.

" (2) The driver is not
required to always stop,
but fails to stop before
reaching the crossing, if
the tracks are not clear,

No less than 60 days.

No less than 120 days.

No less.than 1 year.

- (3) The driver is always
required to stop, but-fails
to stop before driving onto
the crossing.

No less than 60 days.

No less than 120 days.

No lessthan 1 year.

(4) The driver fails to have

sufficient space to drive
completely through the
crossing without stopping:

No less than 60 days.

No less than 120 days.

No less than 1 year.

' (5) The driver fails to obey
a traffic control device or
the directions of an
enforcement official at the
crossing.

No less than 60 days.

No less than 120 days.

No less than 1 year.

1(6) The driver fails to
negotiate a crossing
because of insufficient
undercarriage clearance.

No less than 60 days.

No less than 120 days.

No less than 1 year.
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Table 4
Duration of Disqualification for Out-of-Service Violations

If the driver opeérates a
CMYV and isconvicted of:

First.conviction while
operating a CMV:

Second conviction in a
separate.incident within a
10-year period ‘while
operating.a CMV:

Third or subsequent
conviction in a separate
incident within a 10-year
period while operating a

MV:

(1) Violating a driver or
| vehicle-out-of-service

order-while transporting
| nonhazardous materials.

No less than 90 days or
more than | year.

‘No less than 1 yearor
more than § years.

No less than 3 years or
more than 5 years.

(2) Violating a driver or

| vehicle out-of-service
order while transporting
hazardous materials, or

| while operating a vehicle

designed to transport 16 or |

more passengers, including
the driver.

No less than 180 days or
more than 2 years.

No less than 3 years or
more than 5 years;

No less than 3 years or
more than 5 years.
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